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In this action to construe a will, the Trial Court
determ ned that the Walters State Community Col | ege’ s proposa
to build a branch canpus woul d neet the conditions set forth
in the Testator’s will, and broadly held that ?any existing
entity? under the control of the Tennessee Board of Regents
could be used to neet the conditions set forth in the wll.

WIlliamWsley Burchfiel of Sevierville, Sevier
County, Tennessee, died on Decenber 1, 1993, and his will was
admtted to probate.

The di spute concerns the interpretation of section
VI (B)(1l) of decedent’s will. It reads in part:

B. M Trustee shall use the entire anmobunt of ny
residuary estate for the foll ow ng purposes and
under the follow ng conditions:

1. To establish and build a community coll ege
canmpus on approxi mately sixty-five (65) acres of
land within the confines of Sevier County, Tennessee
provi ded the follow ng conditions can be
acconpl i shed:

(a) The coll ege nust be an independent, free
standi ng and state supported regional comunity
col |l ege on the Sevier County canpus.

(b) Establishnment of the Sevier County County
canpus shall be approved as a part of the State
Uni versity and Canponmunity Col | ege System as
governed by the Tennessee Board of Regents.

(c) Any decisions with regard to the operation
continuation, term nation and/or establishnment and
expansi on and devel opnent of the community coll ege
canpus shall be approved by the Tennessee Board of
Regents as a part of the State University and
Community Col |l ege System of Tennessee.

(d) The GCities of Sevier County, the County,
its private citizens and other public or private
foundations shall match on a dollar for dollar basis
t he amount funded for this trust to be used as
construction funds for the Sevier County Canpus of
the conmunity coll ege system.

(h) It is ny preference that the comunity
col | ege canpus be naned the ?G eat Snoky Mount ai ns
Community Col |l ege? or sone simlar nane suitable to
reflect the sentinments of the Sevier County region.
Thi s regional concept would preclude the use of a
name |ike "Walters? which does not reflect the entire
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regi on.

The will then states should the matchi ng noney not
be raised within the allotted tinme and according to his terns,
the donations are to be returned to the contributors. The
bequest woul d then go toward constructi ng a new geography
bui l ding at the University of Tennessee in Knoxville.

Walters State Community Col | ege proposed a plan to
build a branch canpus in Sevierville, and insists that its
plan qualified it to receive the bequest. The Trial Court
determined the will did not require the establishnent of a new
community college. He found that any existing school under
the control of the Tennessee Board of Regents could use the
estate to build a Sevier County canpus, and interpreted the
phrase ?t he coll ege shall be independent, free standing

.7 as a reference to the school accepting the gift, not as
a description of a newinstitution that woul d be created.

The basic rule in the construction of wills is for
the court to determne the intent of the testators. Stickley
v. Carm chael, 850 S.W2d 127 (Tenn. 1992). The Executor
urges the court to hear evidence that would clarify that
intent. He wishes to offer testinony of Burchfiel’s famly
and friends who insist that decedent did not want his noney
used for a branch canpus of Walters State.

Parol e evidence is adm ssible to explain a |atent
anbiguity. Stickley. A latent anbiguity is found where

the equivocality of expression or obscurity of

intention does not arise fromthe words thensel ves,

but fromthe anbi guous state of extrinsic

ci rcunstances to which the words of the instrunent

refer, and which is susceptible of explanation by

the nmere devel opnent of extraneous facts, wthout

altering or adding to the witten | anguage, or
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requiring nore to be understood thereby than wl|
fairly conmport with the ordinary or |egal sense of
t he words and phrases made use of.

Weat herhead v. Sewel |, 28 Tenn. (9 Hunph.) 272, 295 (1848).
A patent anbiguity, for which extrinsic evidence is
not adm ssible, is one which is

produced by the uncertainty, contradictoriness, or
deficiency of the | anguage of an instrunment, so that
no di scovery of facts, or proof of declarations, can
restore the doubtful or snothered sense w thout
addi ng i deas which the actual words will not

t hensel ves sustain. . . anbiguity that nmay be
removed by parol evidence is not a doubt thrown upon
the intention of the party in the instrument by
extrinsic proof tending to show an intention
different fromthat nanifested by the words of the

instrument. It nust grow out of the question of
identifying the person or subject nentioned in the
I nstrumnent.

Anot her explanation of the difference is stated in
Anmeri can Juri sprudence:
A ?patent? anbiguity . . . is one which
appears upon the face of the instrunment, as,
for exanple, a bequest to ?sone? of the six
children of the testator’s brother; while a
?latent? anbiguity is one which is not
di scoverable froma perusal of the will but
whi ch appears upon consi deration of the
extrinsic circunstances, as, for exanple, a
bequest to ?ny cousin John,? it appearing
that the testator has two or nore cousins
named John

80 Amjur 2d 81281 (1975).

The lack of clarity in this case is due to the terns
used by the Testator. The anbiguity is created by his
alternating references to a ?community college,? ?2conmunity
col | ege canpus, ? and ?community col |l ege on the Sevier County
canpus.? Due to the ?uncertainty, contradictoriness, or
deficiency of the |language,? the anbiguity is patent.

Weat her head. Extrinsic evidence is not adm ssible to explain
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his use of |anguage. |Id.

The construction of the will is a question of |aw
for the court. Presley v. Hanks, 782 S.W2d 482, 487 (Tenn.
App. 1989). The standard of review for the appellate court is
de novo with no presunption of correctness. T.R A P. 13(d).

The will states that the estate is to be used to
build a ?comunity college canpus.? |In subsequent sections,
the will refers to ?the college,? the ?Sevier County canpus? and
?t he Sevier County Canpus of the conmunity college system? In
common parl ance, the word ?canpus? is used to nmean | ocation of
a school. It is not necessary synonynous with ?col | ege,? which
refers to the broader institution of |earning. The use of
?canmpus? woul d seemto acknow edge that this new creation could
be one of many | ocations of a college. The Board of Regents
takes this position and al so argues that the specification in
the will to sixty-five acres of land in Sevier County is a
reference to land recently given to Walters State. They
further insist, echoing the reasoning of the trial court, that
t he phrase ? ndependent, free-standing, state-supported
community college? refers to the coll ege which builds the new
school, not the new school itself.

However, the use of ?canpus? was neant to enphasize
the inmportance of siting the new institution in Sevier County.
The unartful wordi ng cannot obscure the directive that the
col | ege be ? ndependent? and ?free standing.? Contrary to the
Board’ s argunent and the interpretation of the Trial Court,
there is no indication that these ternms referred to the school
whi ch woul d build the canpus. These terns, |ike al
conditions in this section of the will, appear to refer to a
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new institution. This use of ? ndependent? and ? ree standi ng?
indicate that the Testator intended to create nore than an
affiliated branch of a larger entity. They denonstrate that
the Testator wanted a new conmunity college to be established.
This interpretation is further supported by his identification
of the nanme "Walters? as inappropriate for his college. An

i ndication that he did not anticipate the college to be a part
of Walters State, but he was contenplating a type of
institution anal ogous to Walters State. His choice of ?Geat
Snmoky Mountains Conmunity Col | ege? as an exanpl e of an
appropriate nane belies his intent that his estate be used to
create not a branch canpus, but a new community college. This
intent is reinforced by the community coll ege concept.*

Counsel for the Board argues that the Board is powerl ess
to create additional regional conmunity colleges. Wile this
is true, it was |ikew se powerless to create all of the
regi onal colleges which now exist in this State.

We conclude that the Trial Court’s determ nation
that Walters State’'s proposal qualified for the bequest was in
error, and we reverse the Trial Court’s judgnent and renmand
for further proceedings consistent with this opinion. The

cost of the appeal is assessed to the Estate.

Her schel P. Franks, J.

'For a list of ndependent ? regi onal community col |l eges established in
Tennessee, see T.C. A 849-8-101, et seq.



CONCUR:

Don T. McMurray, J.

Cifford E. Sanders, Sp.J.



